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JUDGMENT 

1.  Being highly aggrieved by the Judgment and Order, dated 

15/06/2015, passed by learned Judicial Magistrate, 1st class, Tezpur, 

in C.R. Case No. 221/2013, the accused/Appellant has filed this 

appeal, u/s 372 of the Code of Criminal procedure. By the impugned 

judgment, learned trial court sentenced the Appellant, Sri 

Monoranjan Ghosh, u/s 92 of the Factories Act, to pay fine of Rs. 

10,000/- (Rupees ten thousand only), in default Simple Imprisonment 

for 2 (two) months.  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Appeal NO.         

 
:-     

 
10 (S-3)/2015 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 
 

Appellant :- Sri Monoranjan Ghosh, 
Occupier of M/S Ghosh Builders 
Village –No. 2 Dolabari, 
PO – Panchmile,  
PS- Tezpur, 
District- Sonitpur 
Assam 

  -vs- 

Respondent 

 
:-      

 
State of Assam 
Represented by Public Prosecutor, 
Sonitpur, Tezpur.  
 

Counsel for the Appellant : Sri Ashok Kr. Mahanta, 
Advocate. 
  

Counsel for Respondent : Sri Hari Prasad Sedai, Public 
Prosecutor. 
 
 

Date of hearing  : 02/02/2016 & 11/02/2016 
 
 

Date of Judgment : 16/02/2016 
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2.  Before entering into the merit of the appeal, let me, briefly 

state the fact relevant for consideration of this appeal.  

 (a) On 29/05/2013, Inspector of Factories, Sri S.K. Dey 

made an inspection of M/S Ghosh Builders, situated at Panchmile and 

found that the occupier, Sri Monoranjan Ghosh, (hereinafter referred 

to as the appellant) had not applied for registration and licensing of 

the factory, which is mandatory and thus violated the provisions of 

section 6 and 7 of the Factories Act, 1948 and rule 3 and 4 of Assam 

Factories Rules, 1950. The accused had also failed to produce any 

compliance report as required under Rule 101 of the Rules.            

(b) After receipt of the said complaint, the learned trial 

court took cognizance, on 20/08/2012, of the offence u/s 92 of 

Factories Act, 1948 and the accused was summoned to appear 

before the Court. In due course particulars of offence under section 6 

and 7 of the Factories Act, 1948 and rule 3 and 4 of Assam Factories 

Rules, 1950 and 101 of the Rules were read over and explained to 

the appellant and, on being asked about the said charges, he refused 

to plead guilty and claimed to be tried. 

(c)  During trial, only one witness was examined for the 

prosecution side.  Accused/ Appellant was examined u/s 313 Cr.P.C, 

during which, he pleaded innocence. Defence side exhibited two 

documents during cross-examination of PW 1. 

(d) Ultimately, by judgment and order, passed on 

15/06/2015,   learned trial court sentenced the Appellant, Sri 

Monoranjan Ghosh, u/s 92 of the Factories Act, to pay fine of Rs. 

10,000/- (Rupees ten thousand only), in default Simple Imprisonment 

for 2 (two) months.    

This order of conviction is challenged in this instant Appeal 

u/s 372 of Cr.P.C. 



Page 3 of 10 

 

Criminal Appeal NO. 10(S-3)/2015 Page 3 

 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That the learned Magistrate has erred in law and in fact in 

convicting the accused;    

(ii) That to convict an accused under the provision of the 

Factories Act the accused must be either the “Manager or the 

„Occupier‟ of the „Factory‟. In the instant case the accused is neither 

the Manager nor the Occupier of the Factory in question. That, in fact 

the Factory Inspector did not visit the alleged factory M/S Ghosh 

Builders allegedly situated at No. 2 Dolabari on 29-05-2013 and, 

therefore, he did not prepare any Inspection note, did not submit the 

same or did not made entry in his diary and note thereof. He did not 

take any photograph of the Factory on 29-05-2013. He did not 

prepared the list of 16 workers allegedly found working in the 

Factory. He did not note the consumer number of the Factory for 

getting “Electrical Energy” from ASEB. Nor he mentioned any other 

source of “Power” mechanically transmitted to the alleged “Factory”. 

The factory Inspector, the complainant even did not call upon anyone 

from the neighborhood or any passer-by to witness to prove that the 

Factory Inspector (PW 1) the complainant visited the alleged Factory 

on 29-05-2013 and he did not produce any document or witness to 

establish that the accused is either Owner or Occupier of the 

offending alleged factory. When the accused is not the “Owner”, 

Manager or the „Occupier‟ of the offending Factory how the learned 

Trial Court can convict the accused/appellant? That for the failure of 

the Factory Inspector to establish the basic requirement of violation 

of the provision of Factories Act the Trial Court had no reason to 

convict the accused/appellant under the Factories Act.   

(iii) That the M/s Ghosh Builders does not belong to this 

accused/appellant. The alleged offending Stone Crushing Unit does 

not belong to this accused/appellant but is owned and occupied by 

one Sri Babul Ghosh. The factory Inspector did not visit M/s Ghosh 

Builders (stone Crushing Factory) on 29-05-2013 and therefore the 
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accused Sri Monoranjan Ghosh cannot be arraigned as the Occupier 

of M/s Ghosh Builders since Ext. A and B clearly establishes that Sri 

Babul Ghosh is the occupier of M/s Ghosh Builders. 

(iv) That the Factory Inspector instituted another case being 

CR Case No. 220/2013 against one Sri Subhas Ghosh occupier M/S 

Maya Construction. Interestingly both the instant case CR No. 221/13 

and CR 220/13 identical allegations are made with identical words 

alleging falsely that he visited both the factories on 29-05-2013. So 

what transpires from this fact that the Factory Inspector before his 

transfer from Tezpur to Silchar instituted false case against persons 

who were reluctant to satisfy his demand. This accused/appellant is 

running his Rice Mill situated near the M/S Ghosh Builders. So only to 

harass the accused/appellant he instituted this false case knowing 

fully well that occupier of M/s Ghosh Builders is Sri Babul Ghosh. The 

Exhibit “A” bears the signature of the complainant and Exhibit “B” 

bears signature of Chief Inspector of Factories, Assam. In both the 

Exhibit “A” and “B” Sri Babul Ghosh is the “Occupier” of the M/s 

Ghosh Builders.      

(iii) That the prosecution wrongly launched against this 

accused/appellant. In a Criminal trial the allegation made against the 

accused must be found “true” and not “may be true” as held by the 

trial Court.   

  (iv) That the Factory Inspector when inspects any Factory he 

does it under Statutory power and his all actions must be guided by 

Statutory norms. An Inspector is never within his rights to file 

complaint against any person or any Factory when he is not in a 

position to prove that he inspected the person or Factory as alleged.    

    (vi) That the impugned order is not tenable in law and liable 

to be set aside.   

4. I have gone through the aforementioned grounds of appeal 

and the materials on record including the Judgment of the Trial Court 
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thoroughly. I have also heard Ld. Counsel for the Appellant Sri A.K. 

Mahanta and Ld. Public Prosecutor Sri Hari Prasad Sedai, at length. 

5. On perusal of the record of C.R. Case No. 221 of 2013, it 

appears that the prosecution side examined only one witness to 

prove the charge against the accused. The defence case is of total 

denial as evident from the statement of the accused recorded u/s 

313 Cr.P.C. and the defence had exhibited two documents from their 

side.  

6. Learned counsel for the appellant has submitted that in the 

instant case the prosecution side has failed to prove that the accused 

was the occupier of the factory M/s Ghosh Builders, which was 

allegedly inspected by the complainant Inspector (PW 1). It is also 

argued by learned counsel for the appellant that entire prosecution 

case is based on the testimony of single witness and he has further 

submitted that in case of reliance on solitary witness, the evidence 

should be of unimpeachable character, however, in the instant case 

the complainant has failed even to prove that he visited the factory 

of M/s Ghosh Builders on 29.05.2013, as he has not maintained any 

inspection note or any official document as proof of visiting M/s 

Ghosh Builders on 29.05.2013. Learned counsel for the appellant has 

also argued that the Ext. 1 on which the prosecution side has relied 

is only a notice given to the present appellant and which was 

prepared later on. Learned counsel has also argued that Ext. 1 

cannot be regarded as an Inspection Note prepared at the time of 

said inspection. Learned counsel for the appellant has also argued 

that the learned trial court has also ignored Ext. A and B which were 

duly proved and which shows that one Babul Ghosh is the occupier 

and owner of M/s Ghosh Builders and not the present appellant.   

7. For the sake of convenience let me quote Section 92 of the 

Factories Act herein below:   

“Section 92 - General penalty for offences 
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 Save as is otherwise expressly provided in this Act 

and subject to the provisions of section 93 , if in, o 

r in respect of, any factor there is any 

contravention of any of the provisions of this Act or 

of any rules made thereunder or of any order in 

writing given thereunder, the occupier and 

manager of the factory shall each be guilty of an 

offence and punishable with imprisonment for a 

term which may extend to1[two years] or with fine 

which may extend to2[one lakh rupees] or with 

both, and if the contravention is continued after 

conviction, with a further fine which may extend 

to3[one thousand rupees] for each day on which 

the contravention is so continued: 

4[Provided that where contravention of any of the 

provisions of Chapter IV or any rule made 

thereunder or under section 87 has resulted in an 

accident causing death or serious bodily injury, the 

fine shall not be less than5[twenty-five thousand 

rupees] in the case of an accident causing death, 

and6[five thousand rupees] in the case of an 

accident causing serious bodily injury. 

Explanation.--In this section and in section 94 

"serious bodily injury" means an injury which 

involves, or in all probability will involve, the 

permanent loss of the use of, or permanent injury 

to, any limb or the permanent loss of, or injury to, 

sight or hearing, or the fracture of any bone, but 

shall not include, the fracture of bone or joint (not 

being fracture of more than one bone or joint) of 

any phalanges of the hand or foot.]” 

From above it appears that only the occupier and the manager of 

the factory may be held guilty, if there is any contravention of any provision 

of the factories Act, under the aforesaid provision. However, if a person is 

neither an occupier nor a manger of a factory, he cannot be penalized under 

Section 92 of the Factories Act. Let me also quote the provision of 2(n) of 

the Factories Act to see as to what is the meaning of “occupier” as provided 

in the Factories Act :-   

(n) "occupier" of a factory means the person who 

has ultimate control over the affairs of the 

factory 12[***]. [Provided that-

……………………………… 

 

http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=23059&iActID=808#f1
http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=23059&iActID=808#f2
http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=23059&iActID=808#f3
http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=23059&iActID=808#f4
http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=23059&iActID=808#f5
http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=23059&iActID=808#f6
http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=22943&iActID=808#f12
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8. Thus, first and foremost it has to be seen that as to whether the 

appellant was the occupier of the factory M/s Ghosh Builders within the 

meaning of Section 2 (n) of the Factory Act. Let us see as to what evidence 

was produced before learned trial Court to prove that the present appellant 

was the occupier of M/s Ghosh Builders. It appears that the entire 

prosecution case is based on the oral testimony of the sole witness, i.e. PW 

1, who is also the complainant himself. He has only stated that he inspected 

the Factory M/s Ghosh Builders situated at No. 2 Dolabari, Tezpur on 29-05-

2013, however, he has not produced any official document, be it an 

Inspection Note, or Inspection diary or any other Register  to show that 

some official record was maintained in his office regarding his visit to the 

factory. There is no dispute at bar with regard to the fact that when an 

Inspector is performing his official duty like inspection he supposed to keep 

some documentary record of such inspection, he is not supposed to keep 

everything in his memory   whatever he does in his official capacity. There 

has to be some records in the Office that he is going to conduct an 

inspection on a particular date. There also has to be record as to what he 

found during such inspection. There has to be an inspection note or 

inspection diary. There cannot be any liberty of not maintaining official 

record of what one does in his official capacity if the said official is a 

Govt. Official, as in this case. In this case it was imperative on the 

complainant to maintain the official record of his visit, more so when 

he has not been accompanied by anybody else during such 

inspection. It is the conduct of the official which has to inspire 

confidence. Mere fact of one being a Govt. Official is not sufficient to 

inspire confidence.   

9.  Learned Trial Court has relied upon the testimony of sole 

witness and for doing so it has cited a ruling of Hon‟ble Apex Court in 

“Vadivelu Thevar Vs State of Madras (1957 SCR 981)” wherein 

the Hon‟ble Supreme Court had observed as follows :-  

“There was no statutory requirement 

that conviction cannot be made on the 

testimony of single witness unless it is 

corroborated. The Court can accept the 

evidence of a single witness thought 
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uncorroborated and convict an accused 

except in cases where the nature of the 

testimony of the single witness itself required, 

as a matter of prudence, that corroboration 

should be insisted upon as in the cases of 

child witness, an accomplice or any other of 

an analogous character” 

Learned Trial Court has also relied upon another ruling of Hon‟ble 

Supreme Court in “State of Kerala Vs M M Medhew (AIR 1978 

SC 1571)” wherein the Hon‟ble Supreme Court observed that 

“Prima facie public servant must be presumed to act honestly 

and conscientiously”.  However, as stated earlier merely because, 

the witness is a public servant he cannot be relied upon if otherwise 

he has not acted in a manner in which the public servant ought to 

have acted. One wonders as to how in the instant case the superior 

officers of PW 1 would have monitored his performance, in official 

capacity, if no such record of his doing official duty (like inspection) is 

maintained in his office. Exhibit 1 cannot be regarded as a record of 

such inspection as it is only a notice to the accused/appellant which 

obviously has to be a post inspection document and not a document 

(like inspection note) which is prepared at the inspection site. Such 

post facto documents can be easily prepared. What is required is that 

such post inspection documents has to be based on some inspection 

note or some other record prepared during the inspection, it cannot 

on the basis of only personal memory of the Inspector, as appears to 

be done in this case. Therefore, the sole testimony of the PW 1 

without any corroboration by independent witnesses or without any 

documentary proof (worth its salt) to show that he conducted the 

inspection, ought not to have inspired confidence of an adjudicatory 

authority (the trial court in the instant case).  Further, this Court is 

also in agreement with the submissions made by learned counsel for 

the appellant that the learned trial Court also failed to give cogent 

reasons for discarding exhibit A as well as Exhibit B wherein the 

name of the occupier of M/s Ghosh Builders is shown as one Babul 

Ghosh. Learned trial court has in its impugned judgment has 
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discarded Ext. A on the ground that it simply states the name of the 

depositor of the fees and it is only at the initial stage of applying and 

it does not speak anything that the accused (i.e. the appellant) is not 

the real owner of the factory. However, on perusal of the Ext. A, it 

appears that it is a challan deposited in State Bank of India, Tezpur 

Branch submitting fees for registration and licensing under Factories 

Act,  and the name of the depositor is shown as Babul Ghosh. 

Similarly, on perusal of the Ext. B, it appears that ultimately in the 

year 2015, the Chief Inspector of Factories, Assam approved 

licensing and registration of the Factory M/s Ghosh Builders in the 

name of Babul Ghosh who is the occupier of the M/S Ghosh Builders in 

the year 2015. Learned trial Court has failed to consider both the 

Exhibits collectively. There appears to be no justification for a 

stranger to pay for registration fees of a factory, if one considers 

both the documents collectively, there cannot be an escape from the 

conclusion that Babul Ghosh is the occupier of the factory. Further 

learned trial Court has also observed that defence side has not 

adduce any material in evidence to show that the accused is not the 

real owner of the factory in question, however, this appellate Court is 

of considered opinion that learned trial court has erred by concluding 

that it is for defence to show that the accused is not the occupier. In 

a criminal case it is for the prosecution to prove the charge. In the 

instant case also it was for the complainant to show that the present 

accused/appellant is the occupier of the Factory, however, as 

discussed herein before, the complainant has not relieved his burden 

satisfactorily by proving that the accused/appellant is the occupier of 

the M/s Ghosh Builders. 

10.   This court is of considered opinion that the learned trial court 

has erred in not considering the probative value of Ext. A and B 

which clearly shows that it is one Babul Ghosh who is the occupier of 

the factory of M/s Ghosh Builders. Further, in view of what has been 

discussed in foregoing paragraphs, it also appears that the 
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complainant has failed to adduce any convincing evidence to show 

that he actually visited the factory premises on 29-05-2013. 

 Under such circumstances, in considered opinion of this court 

it was erroneous on the part of learned trial court to conclude that 

the complainant side has proved the charge against the accused 

beyond all reasonable doubt. This Court is of considered opinion that 

for the reasons stated herein before, the accused ought to have been 

given the benefit of doubt in the instant case.  

11.   For the above stated reasons, the appeal is allowed and the 

impugned Judgment and order passed by learned lower court on     

15-06-2015 in CR Case No. 221/13 is hereby set aside and the 

accused is acquitted of the charge u/s 92 of the Factories Act.  

12.   Send back the lower Court records along with a copy of this 

Judgment. 

13.  Given under my hand and seal of this Court on this the 16th 

day of February, 2016. 

 

 

           (M.K. Kalita) 
         Sessions Judge, 

               Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

      (M.K. Kalita) 
    Sessions Judge, 
    Sonitpur, Tezpur. 

Typed by me.  

(R. Hazarika),Steno. 


